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asked to discharge them but to receive their verdict, that he would not feel 
warranted in discharging them, but would follow his rule of keeping juries together 
until they reached a verdict, and that the previous judge would be greatly disap- 
pointed and the whole effort of the trial would be wasted if they did not reach a 
verdict. He suggested a half hour's walk for relaxation and then an earnest 
endeavor to consider the case fully and reach a verdict. After a verdict for 
the plaintiff the defendant appealed on the ground that the judge's statements were 
coercive. Held, that the remarks were unwarranted and prejudicial, and that a 
new trial should be granted. Texas Midland Ry. v. Brown (1921, Tex. Com. 
App.) 228 S. W. 015. 

Although agreed that coercion of the jury is error, the courts do not agree as to 
what amounts to coercion sufficient to warrant a new trial. It has been held not to 
be reversible error to urge a jury to agree. Doty v. Smith (1007) 80 Conn. 24s, 
67 Atl. 885; Vinton v. Plainfield Township (1919) 208 Mich. 179, 175 N. W. 403. 
Nor to remind the jury of the amount of effort spent on the trial. Knickerbocker 
Ice Co. v. Pennsylvania Ry. (1916) 253 Pa. 54, 97 Atl. 1051. Nor to keep the 
jury together for a long time. Louisville & N. Ry. v. Johnson (1920) 204 Ala. 
150, 85 So. 372; Baker v. Mohl (1916) 191 Mich. 516, 158 N. W. 187. But it is 
reversible error to urge agreement in order to save expense. Missouri, K. &■ T. 
Ry. v. Barber (1919, Tex. Com. App.) 209 S. W. 394; Covey v. Rogers (1912) 
85 Vt. 308, 81 Atl. 1 130. Or to tell the minority to agree with the majority. 
Picken v. Miller (1915) 59 Ind. App. 115, 108 N. E. 968. Or to threaten to keep 
the jury a long time. Mar v. Shew Fan Qui (1909) 108 Minn. 441, 122 N. W. 
321; contra, Southern Ry. v. Fleming (1907) 128 Ga. 241, 57 S. E. 481. Or to 
advise a compromise. Peary v. demons (1912) 10 Ga. App. 507, 73 S. E. 756; 
Highland Foundry Co. v. N. Y ., N. H. & H. Ry. (1908) 199 Mass. 403, 85 N. E. 
437; contra, Smith v. Stanley (1912) 114 Va. 117, 75 S. E. 742. Where the only 
question was the amount of damages, it was held not to be reversible error to 
refuse to discharge the jury. St. Louis, I. M. & S. Ry. v. Devaney (1911) 98 Ark. 
83, I3S S. W. 802. This seems squarely opposed to the present decision. The test 
ought to be: has the judge given the jury an erroneous rule of conduct for its 
determination of the case? If he has "there should be a new trial. Sunshine Oil 
Corp. v. Randals (1921, Tex. Civ. App.) 226 S. W. 1090. If not, the judgment 
should stand. Northern Texas Traction Co. v. Brigance (1910, Tex. Civ. App.) 
128 S. W. 919. Here, it is submitted, nothing was said to the jury which it was 
improper for them to consider, and the judge was not attempting to force his 
opinion upon them. 

Trusts— Appointment of Trustee— Judicial Discretion.— Upon the death of 
the original trustees of an estate of $213,000, a member of the family was appointed 
as trustee, under bond of $250,000. Upon the death of the latter, all the parties 
in interest petitioned to have a specified trust company, which had always managed 
their affairs, appointed. The court, however, appointed a stranger to the parties, 
fixing his bond at $20,000. The petitioners thereupon again petitioned the court, 
stating that they had no personal objections to the appointee, that they did not 
even know him, but that they desired to have the trust company appointed for 
various reasons mentioned. This petition being denied, the plaintiffs appealed. 
Held, that the appointment of the lower court should be revoked, and the trust 
company appointed. Matter of Gunther (1921) 197 App. Div. 28, 188 N. Y. 
Supp. 615. 

The appointment of trustees is a matter for the discretion of the court. In re 
Tempest (1866) L. R. 1 Ch. 485 (leading case). This discretion "in the best 
is often, at times, capricious ; in the worst it is every vice, folly and madness, to 
which human nature is liable." See Ex parte Chase (1869) 43 Ala. 303, 310; 
State v. Cummings (1865) 36 Mo. 263, 278. It is generally governed by definite 
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rules ; not arbitrary, vague, or fanciful ones. See Matter of Watson ( 1884, 
N. Y.) 2 Dem. Surro. 642, 645. The court, in making the appointment, usually 
considers suggestions of the parties in interest, but will not be controlled by such 
wishes against considerations of fitness. Douglas v. Bolam [1900] 2 Ch. 749; 
Stevenson's Appeal (1871) 68 Pa. 101. Where it was difficult to appoint respon- 
sible persons, satisfactory to all, a trust company has been named, the parties in 
interest assenting. In re Battin (1918) 89 N. J. Eq. 144, 104 Atl. 434. A court 
may appoint a banker trustee for the benefit of an infant, instead of the infant's 
guardian, Kent v. McDaniel (1915, Tex. Civ. App.) 178 S. W. 1006. Refusal 
to accept a life beneficiary's suggestion as to a new trustee and the appointment of 
a trust company instead has been held proper. In re Pitney (1906) 113 App. 
Div. 845, 99 N. Y. Supp. 588, modified in 186 N. Y. 540, 78 N. E. 11 10. When 
the creator of a trust gives unlimited authority to a trustee to name his successor, 
the trustee must exercise discretion, and a court of Chancery may supervise his 
appointment. Yates v. Yates (1912) 255 111. 66, 99 N. E. 360. The better rule, 
however, seems to be that a court should not, in the exercise of its discretion, 
appoint a trustee who, for apparently valid reasons, is objectionable to a number 
of the cestuis que trustent. In re Lafferty (1901) 198 Pa. 433, 48 Atl. 301. The 
instant case should be a salutary check on rather unreasoned discretion, particularly 
where the court may feel inclined to name a personal friend. 

Trusts — Constructive Trusts — Oral Promise of Grantee to Reconvey. — • 
The plaintiff and defendant were interested in a mortgage on certain real estate. 
They entered into a parol agreement whereby the defendant should bid for the 
property at the foreclosure sale and later convey to the plaintiff. The defendant 
purchased the property at the sale, but refused to carry out the agreement. The 
plaintiff brought suit to establish a trust. Held, that the defendant could not 
interpose the invalidity of the parol agreement as a defence and that a trust would 
be created. Fletcher v. Manhattan Life Insurance Co. (1921) 197 App. Div. 
484, 189 N. Y. Supp. 453. 

In American jurisdictions where the statute of frauds requires express trusts to 
be either created or evidenced in writing, the general rule is that equity will not 
enforce a verbal agreement, made by a grantee, to hold land in trust for a grantor. 
Gray v. Walker (1910) 157 Calif. 381, 108 Pac. 278. In England, however, there 
are several decisions allowing the grantor to recover his land on the theory of a 
constructive trust, because it would be inequitable for the grantee to avail himself 
of the invalidity of the parol agreement and also appropriate what he has acquired 
under it. Davies v. Otty. (1865, Ch.) 35 Beav. 208; Rochefoucauld v. Boustead 
[1897] 1 Ch. 196. The American rule is subject to several exceptions. In Massa- 
chusetts, on principles of quasi-contract, the grantor is allowed to recover the value 
of the land, but not the land itself. Twomley v. Crawley (1884) 137 Mass. 184. 
It is also a well-settled rule that equity will raise a constructive trust where the 
grantee is guilty of some positive fraud in procuring the legal title. Davis v. 
Stambaugh (1896) 163 111. 557, 43 N. E. 170. Or if a fiduciary relationship 
exists between the promisor and the promisee, a constructive trust will arise even 
without evidence of any actual fraudulent intent on the part of the promisor. 
Henderson v. Murray (1909) 108 Minn. 76, 121 N. W. 214. In circumstances 
similar to those of the principal case, the majority of courts will recognize a 
constructive trust in favor of a plaintiff who has given up some interest in property 
in reliance on a verbal agreement. Waller v. Jones (1895) 107 Ala. 331, 18 So. 
277; Carr v. Craig (1908) 138 Iowa, 526, 116 N. W. 720. A respectable minor- 
ity, however, refuse to recognize a constructive trust unless the mortgagee is guilty 
of some actual fraud or has deterred, by means of the parol agreement, the mort- 
gagor or others from bidding at the sale. Wheeler v. Reynolds (1876) 66 N. Y. 
227; Coleman v. McKee (1903) 24 R. I. 596, 54 Atl. 374; 1 Perry, Trusts (6th 



